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RECOVMENDED ORDER

Notice was provided and on January 31, 2005, at 2:00 p.m,
a formal hearing was held in this case. Authority for
conducting the hearing is set forth in Sections 120.569 and
120.57(1), Florida Statutes (2004). The hearing |ocation was
the Al achua County Civil Courthouse, 201 East University Avenue,
Gainesville, Florida. Charles C. Adans, Adm nistrative Law
Judge, conducted the hearing.
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For Petitioner: Colin M Roopnarine, Esquire
Departnent of Financial Services
Di vi sion of Legal Services
200 East Gaines Street
Tal | ahassee, Florida 32399-4229

For Respondent: Ronnie W Marston, pro se
d/ b/ a Marston Buil ders
25506 North West County Road 241
Al achua, Florida 32615



STATEMENT OF THE | SSUES

Has Respondent failed to secure that paynent of workers
conpensation for his enpl oyees, Section 440.107(2), Florida
Statutes (2004), justifying the entry of a stop-work order,
Section 440.107(7)(a), Florida Statutes (2004), and the entry of
a financial penalty against Respondent, Section 440.107(7)(d),
Florida Statutes (2004)~?

PRELI M NARY STATEMENT

On June 27, 2004, Petitioner entered a stop-work order
agai nst Respondent for the alleged failure to secure paynent of
wor kers' conpensation in violation of Section 440.107(2),
Florida Statutes (2004). This was foll owed by an Arended Order
of Penalty Assessnent in the anmount of $106, 135.46 in
association with the alleged failure to secure the paynent of
wor kers' conpensation. The penalty assessnent was entered in
accordance with Section 440.107(7)(d), Florida Statutes (2004).
The Amended Order of Penalty Assessnent was dated August 4,
2004.

Respondent, in a Petition for Adm nistrative Hearing
recei ved by Petitioner on August 25, 2004, contested the
al l egations that he had failed to secure the paynent of workers
conpensation for his enployees, to the extent that sone
enpl oyees were | eased enpl oyees, that sonme parties nanmed as

enpl oyees were not enpl oyees and that certain profits fromthe



vent ure under consideration were not subject to workers'
conpensation. By its terns the Petition for Adm nistrative
Hearing contested the stop-work order and Anmended O der of
Penal ty Assessnent.

In turn, Petitioner referred the case to the D vision of
Adm ni strative Hearings (DOAH) for conduct of a hearing
consistent with Sections 120.569 and 120.57, Florida Statutes
(2004). On Septenber 8, 2004, DOAH received the case. At that
tinme Barbara J. Staros, Admi nistrative Law Judge, was assi gned
to conduct the proceeding. She noticed the hearing to be heard
on Decenber 1, 2004. The case was reassigned to Ella Jane P
Davis, Adm nistrative Law Judge, who conti nued the hearing until
January 31, 2005. Another case assignnment was nmade to the
under si gned who conducted the final hearing on the latter
heari ng date.

At final hearing, Petitioner presented the testinony of
| nvestigator WIIliam Pangrass. Petitioner's Exhibits nunbered 1
through 9 were adnmitted. Respondent testified in his own
behal f. Respondent did not offer other w tnesses or exhibits.

Petitioner requested that official recognition be made of
Chapter 440, Florida Statutes (2004), and Florida Admnistrative
Code Chapter 69L-6. Those requests were granted.

On February 14, 2005, the hearing transcript was filed with

DOAH. Petitioner elected to submt proposed findings of facts



and orders through a proposed recomended order filed

February 23, 2005. That subm ssion was nmade pursuant to Section
120.57(1)(b), Florida Statutes (2004). It has been consi dered
in preparing the Reconmended Order. Respondent did not avai

hi msel f of the opportunity to submt proposed findings of facts
and orders.

FI NDI NGS OF FACT

1. WIliam Pangrass is a workers' conpensation
investigator for Petitioner. On July 27, 2004, follow ng a
public conplaint, M. Pangrass went to a work site |ocation in
Gainesville, Florida. This visit was nmade to ascertain whet her
Respondent had secured workers' conpensation for persons
enpl oyed at the work site. He observed several persons doing
fram ng and related activities that constituted construction.
Respondent was at the work site supervising activities.

M . Pangrass asked Respondent to provide proof of workers
conpensati on insurance for persons enployed at the work site.
Respondent told M. Pangrass that Respondent had a | easing
arrangenent with Mdern Busi ness Associates, Inc. (MBA) to
provi de | ease enpl oyees for the job, which would nmake the

| easi ng conmpany responsi bl e for workers' conpensati on cover age.
The personnel | easing conpany (MBA) takes enpl oyees that woul d

ordinarily work for an enployer, hires themand | eases them



back, making the | easing conpany the enpl oyer for purposes of
provi di ng workers' conpensation insurance.

2. Petitioner's Exhibit nunbered 8 is a certificate of
l[iability insurance for MBAin relation to Respondent. However,
on the date in question, July 27, 2004, there was a dispute
concerni ng coverage for the enployees Travis Guarino and Thomas
Hunter. On that subject, Respondent first told M. Pangrass
that those two enpl oyees had just wal ked on the job that norning
and that Respondent had not had tinme to inform MBA, so that the
| eased enpl oyees coul d be covered for workers' conpensation
i nsurance. Later Respondent told M. Pangrass that the enpl oyee
nanmes had been called into MBA so that workers' conpensati on
i nsurance coul d be provided.

3. M. Pangrass received a witten conmunication from VBA
concerni ng workers' conpensation coverage for the enpl oyees at
the work site, to include Messrs. QGuarino and Hunter. This
docunent is dated July 28, 2004. It is Petitioner's Exhibit
nunmbered 9. It says "the two new enpl oyees were covered from
the tinme they began work for M. Marston.” It refers to them by
name with the date of hire/coverage reflected as 7/27/04. \Wen
M . Pangrass received Petitioner's Exhibit nunbered 9, he called
MBA and soneone, who is not identified in the record, told
M . Pangrass that they had received his application, taken to

mean Respondent's application and that the subject enpl oyees



were covered as of 5:30 that day. This is taken to nean
5:30 p.m July 27, 2004.

4. As part of the investigation M. Pangrass utilized the
Coverage and Conpliance Aut omated System (CCAS). The CCAS
printout, Petitioner's Exhibit nunbered 1, shows that Respondent
and Marston Builders did not have separate workers' conpensation
I nsurance coverage apart fromthat provided by MBA

5. On July 27, 2004, at 3:27 p.m, M. Pangrass served
Respondent with a witten request for production of business
records for penalty assessnent cal cul ation, Petitioner's Exhibit
nunbered 4, requesting various categories of records naintained
by Respondent. The next day M. Pangrass received from
Respondent copi es of cancelled checks drawn on the account of
Ronnie W Marston, Jr., d/b/a Marston Builders, Petitioner's
Exhi bit nunbered 5. Sone checks were paid to the order of
Respondent. Sone were paid to Lisa Marston for child support,
day care, insurance and registration. One check was witten to
an auto sal es conpany for the purpose "N ssan Sentra." Sone
checks were witten to naned individuals reflected in the |ist
of enpl oyees on the work site July 27, 2004. Oher checks were
witten to naned individuals not at the work site on that date.
The ot her persons referred to were in addition to Respondent and
Li sa Marston. Sonme checks witten to the third-party

i ndi vidual s noted the purposes, such as "sub-work" or



"contracting labor."™ Oher checks witten to named individuals
did not identify the purpose.

6. Concerning paynents made to Respondent in the checking
account, all checks that were witten to Respondent had dates in
2004.

7. Prior to 2004, Respondent personally had been exenpt
fromrecei ving workers' conpensation coverage as a sole
proprietor, notw thstanding his status as an enployee. He is no
| onger entitled to el ect exenption from coverage under terns set
forth in Section 440.05, Florida Statutes, effective
Decenber 31, 2003. This is further reflected in the enployer
exenptions report pertaining to Respondent naintained by
Petitioner, Petitioner's Exhibit nunbered 2. Wen the |aw
changed, corporate officers could still elect exenpti on, sole
proprietors could not. At all tinmes relevant to the inquiry,
Respondent was a sole proprietor.

8. Based upon his belief that Messers. Guarino and Hunter
were enpl oyed at the work site w thout workers' conpensation
coverage, M. Pangrass issued a stop-work order on July 27,
2004, at 3:27 p.m, Petitioner's Exhibit nunbered 6. This
deci sion was supported by the field interview worksheet
conpl eted by M. Pangrass, Petitioner's Exhibit nunbered 3.

9. Based upon information discovered in the cancelled

checks show ng the paynents that have been referred to,



M . Pangrass entered an Anended Order of Penalty Assessnent on
August 4, 2004, calling for $106, 135.46 in penalties under
authority set forth in Section 440.107(7)(d), Florida Statutes
(2004). The Amended of Order of Penalty Assessnent is
Petitioner's Exhibit nunbered 7. It has attached a worksheet
setting forth cal culations pertaining to the persons who
recei ved the checks described. These cal culations include class
codes, the period of non-conpliance, the gross payroll, the
payroll colum divided by 100, approved nmanual rate, prem um
cal cul ations and penalty cal cul ati ons the product of the proper
premummultiplied by 1.5. The class codes were derived from
t he Scopes Manual, a listing published by NCCl that includes al
occupations with job descriptions and classification nunbers
assigned to them The Scopes Manual is used in the insurance
i ndustry and has been adopted by Petitioner in Florida
Adm ni strative Code Rule 69L-6.021. The classification code
selected to perform penalty cal cul ations was that of "Carpentry-
Det ached One or Two Family Dwellings." This classificationis
Nunber 5645.

10. The calculation of an assessed penalty included
wor kers found at the work site on July 27, 2004, who were paid
by MBA. As reflected in the cancelled checks, Petitioner's
Exhi bit nunbered 5, those workers were al so paid by Respondent.

For this reason, they were considered to be dually enployed and



paynents not received fromthe | ease conpany entitled the
enpl oyees to workers' conpensati on coverage from Respondent.

11. Calculations in the penalty worksheet supporting the
assessnent included paynments to Respondent and Lisa Marston.
The portion of the check paynents received in the nane of
Respondent were outside the Decenber 21, 2003 date, when the
right to select to exenption fromworkers' conpensati on coverage
as an enpl oyee who was a sole proprietor had expired. The
cal cul ati ons and the worksheet include checks witten to Lisa
Mar st on upon the theory that the paynments benefit Respondent no
| ess so had they been paid to Respondent directly, who in turn
pai d Lisa Marston

12. Calculations in the worksheet |eading to the assessed
penal ty included checks witten to individuals regardl ess of the
stated purpose for the check, as well as those for whomthe
pur pose of the paynents was not nmade known.

CONCLUSI ONS OF LAW

13. The Division of Admi nistrative Hearings has
jurisdiction over the subject natter and parties to this action
consistent with Sections 120.569 and 120.57(1), Florida Statutes
(2004) .

14. Petitioner's purpose here is two-fold. Petitioner
wi shes to maintain in effect the stop-work order issued July 27,

2004, and to assess a nonetary penalty under the Anended O der



of Penalty Assessnment entered August 4, 2004. Petitioner has
exercised its authority pursuant to Section 440.107(7)(a) and
(d), Florida Statutes (2004). It is understood that Petitioner
wi shes to maintain the stop-work order dependant upon a deci sion
sustai ning any penalty assessed under terns of the Arended O der
of Penalty Assessnent and subject to the paynment of the penalty
i f sustained.

15. Proof that Respondent failed to secure the paynent of
wor kers' conpensation as required, leading to a penalty
assessnent as contenpl ated by the Arended Order of Penalty
Assessnment nust be by clear and convincing evidence. See

Depart nent of Banki ng and Fi nance, Division of |nvestor

Protection v. Osborne Stern and Conpany, 670 So. 2d 932 (Fl a.

1996); and Section 120.57(1)(j), Florida Statutes (2004).

16. Pertaining to this case certain categories of
enpl oyees are subject to the protection of the workers'
conpensation law. Those enpl oyees are defined in at Section
440.02(15), Florida Statutes (2004), as:

(a) ' Enployee' nmeans any person who
receives remuneration froman enpl oyer for
the performance of any work or service while
engaged in any enpl oynent under any

appoi ntment or contract for hire or
apprenticeship, express or inplied, oral or
witten, whether lawfully or unlawfully

enpl oyed, and includes, but is not I[imted
to, aliens and m nors.

* * %

10



17.

(c) " Enployee' includes:

* * %

2. Al persons who are being paid by a
construction contractor as a subcontractor,

unl ess the subcontractor has validly el ected

an exenption as pernmtted by this chapter,
or has otherw se secured the paynent of
conpensation coverage as a subcontractor,
consistent wth s. 440.10, for work
performed by or as a subcontractor.

Enpl oyers who are subject to the requirenents for

provi di ng workers' conpensati on coverage are set out

in Section

440.02(16) (a), Florida Statutes (2004), where it states:

18.

here is defined at Section 440.02(17)(a) and (b),

(a) 'Enployer' neans the state and al
political subdivisions thereof, all public

and quasi - public corporations therein, every

person carrying on any enploynment, and the

| egal representative of a deceased person or

t he receiver or trustees of any person.

" Enpl oyer' al so includes enpl oynment
agenci es, enpl oyee | easi ng conpani es, and
simlar agents who provi de enpl oyees to
ot her persons.

The nature of enpl oynent which is under consideration

Statutes (2004), where it states:

(a) ' Enploynent,' subject to the other
provi sions of this chapter, neans any
service perfornmed by an enpl oyee for the
person enpl oyi ng himor her.

(b) " Enploynent' includes:

* * %

2. Al private enploynents in which four
or nore enpl oyees are enployed by the sane

11
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enpl oyer or, with respect to the
construction industry, all private
enpl oynent in which one or nore enpl oyees
are enpl oyed by the sanme enpl oyer
19. The liability for enployers to provide workers'

conpensation is set forth in Section 440.10(1)(a), Florida
Statutes (2004), which states:
440.10 Liability for conpensation. --
(1)(a) Every enployer comng within the
provi sions of this chapter shall be liable
for, and shall secure, the paynent to his or
her enpl oyees, or any physician, surgeon, or
phar maci st provi di ng services under the
provi sions of s. 440.13, of the conpensation
payabl e under ss. 440.13, 440.15, and
440.16. Any contractor or subcontractor who
engages in any public or private
construction in the state shall secure and
mai nt ai n conpensation for his or her
enpl oyees under this chapter as provided in
s. 440. 38.

20. Enployers are obligated to secure the paynent for
conpensation in the manner described in Section 440.38, Florida
Statutes (2004).

21. To the extent that Respondent used MBA as an enpl oyee
| easi ng conpany to provide enployees for his work site, it is
under terns that explain the relationship between the enpl oyee
| easi ng conpany and the client conpany. |In this exanple MBA was
t he enpl oyee | easi ng conpany and Respondent was the client

conpany. Provisions within Section 468.520, Florida Statutes

(2004), placed the relationship in context where it is stated:

12



(4) 'Enployee |easing' neans an arrangenent
wher eby a | easi ng conpany assigns its

enpl oyees to a client and allocates the
direction of and control over the | eased
enpl oyees between the | easi ng conpany and
the client.

(5) ' Enployee |easing conpany' neans a sole
proprietorship, partnership, corporation, or
ot her form of business entity engaged in
enpl oyee | easi ng.

(6) 'dient conmpany' neans a person or
entity which contracts with an enpl oyee

| easi ng conpany and is provi ded enpl oyees
pursuant to that contract.

22. The obligation of MBA as the |easing conmpany to
provi de workers' conpensation insurance for | eased enpl oyees is
set forth Section 468.529(1), Florida Statutes (2004), which
st ates:

A licensed enpl oyee | easi ng conpany is the
enpl oyer of the |eased enployees, . . . and
shal |l be responsible for providi ng workers'
conpensati on coverage pursuant to chapter
440.

23. Section 440.05, Florida Statutes (2004), controlling
this case did not allow Respondent to el ect an exenption from
protection under the statute in his capacity as sole proprietor
beyond Decenber 31, 2003. This voiding of the certificate of
el ection to be exenpt for periods beyond Decenber 31, 2003, is
further explained in Florida Adm nistrative Code Rul e 69L-6.012.
These changes were brought about under Chapters 2003-412 and

2003- 422, Law of Florida, which left only certain corporate

13



of ficers engaged in the construction industry with the right to
file a notice of election to be exenpt fromthe requirenents
within the Wrkers' Conpensation Law.

24. Section 440.107(3), Florida Statutes (2004), explains
Petitioner's authority to enforce workers' conpensation coverage
requi rements where it states:

The departnment shall enforce workers
conpensati on coverage requirenents,

i ncluding the requirenent that the enployer
secure the paynent of workers' conpensation
and the requirenent that the enpl oyer
provide the carrier with information to
accurately determ ne payroll and correctly
assign classification codes. In addition to
any other powers under this chapter, the
departnent shall have the power to:

(a) Conduct investigations for the purpose
of ensuring enployer conpliance.

* *x %

(c) Exam ne and copy business records.

* * %

(g) |Issue stop-work orders, penalty
assessnent orders, and any other orders
necessary for the admnistration of this
section.

(h) Enforce the ternms of a stop-work order.
25. The records that were requested from Respondent in
this case were in keeping with Section 440.107(3)(c), Florida

Statutes (2004), and Florida Adm nistrative Code Rule 69L-6.015.

14



Pursuant to that request Respondent made avail abl e the cancell ed
checks.

26. In relation to the service of the stop-work order and
t he Amended Order of Penalty Assessnent, Section 440.107(7)(a)
and (d) states in pertinent part:

(a) \Whenever the departnment determ nes that
an enployer who is required to secure the
paynment to his or her enployees of the
conpensation provided for by this chapter
has failed to secure the paynent of workers’
conpensation required by this chapter or to
produce the required business records under
subsection (5) within 5 business days after
recei pt of the witten request of the
departnent, such failure shall be deemed an
i mredi ate serious danger to public health,
safety, or welfare sufficient to justify
service by the departnent of a stop-work
order on the enployer, requiring the
cessation of all business operations. |If

t he departnment nakes such a determ nation,

t he departnment shall issue a stop-work order
within 72 hours. The order shall take

ef fect when served upon the enployer or, for
a particular enployer worksite, when served
at that worksite. |In addition to serving a
stop-work order at a particular worksite

whi ch shall be effective imediately, the
departnent shall immediately proceed with
servi ce upon the enployer which shall be
effective upon all enployer worksites in the
state for which the enployer is not in
conpliance. A stop-work order may be served
wth regard to an enployer's worksite by
posting a copy of the stop-work order in

a conspicuous |location at the worksite. The
order shall remain in effect until the
departnent issues an order releasing the
stop-work order upon a finding that the

enpl oyer has cone into conpliance with the

15



coverage requirenents of this chapter and
has paid any penalty assessed under this
secti on.

(d)1. In addition to any penalty, stop-work
order, or injunction, the departnent shal
assess agai nst any enpl oyer who has failed
to secure the paynent of conpensation as
required by this chapter a penalty equal to
1.5 tinmes the anount the enpl oyer woul d have
paid in premum when applying approved
manual rates to the enployer's payrol

during periods for which it failed to secure
t he paynment of workers' conpensation
required by this chapter within the
precedi ng 3-year period or $1, 000, whichever
is greater.

27. WM. Pangrass went to the work site on July 27, 2004,
and entered the stop-work order effective 3:27 p.m that date.
He was justified in issuing the stop-work order given
Respondent's expl anati ons concerning the status of the enpl oyees
Guarino and Hunter. Their status was only clarified the
foll owi ng day concerni ng workers' conpensation coverage. The
status was made known in the conmunication dated July 28, 2004,
from MBA the | easing conpany. It makes no difference whether
one reads the comunication to say that the coverage began
July 27, 2004, when they began work or at 5:30 p.m that date as
referred to by an unknown person in conversation with
M. Pangrass. Wat is significant is that the begi nning point

of their enploynment was only nade known July 28, 2004, beyond

the place and tine where the stop-work order was issued, given

16



Respondent's vague expl anation of the status of coverage for the
subj ect enpl oyees.

28. M. Pangrass was entitled to seek the production of
t he busi ness records from Respondent. They were tinely
provi ded, but they reveal ed Respondent's failure to secure
paynment of conpensation for workers, aside and apart fromthe
obligation by MBA to provide paynent of conpensation for the
| ease enpl oyees on the work site July 27, 2004.

29. To the extent that the cancelled checks evidence
recei pt of renuneration by those persons named, to include
Respondent, it is concluded that it was for the performance of
wor k. Those persons were Respondent's enpl oyees entitled to
paynent of workers' conpensation and that paynent had not been
secured. The exception to this conclusion would be paynents to
Li sa Marston. These were not paynents to an enpl oyee.

30. The evidence presented to sustain these concl usions
was cl ear and convi nci ng.

RECOMVENDATI ON

Upon the consideration of the facts found and the
conclusions of |aw reached, it is

RECOMVENDED:

That a Final Order be entered keeping the stop-work order
in effect pending paynent of the nodified penalty assessed for

failure to secure paynent of workers' conpensation.

17



DONE AND ENTERED this 23rd day of March, 2005, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

Colin M Roopnarine, Esquire
Servi ces
Di vision of Legal Services

Depart ment of Fi nanci al

200 East Gai nes Street

Fl ori da.

e

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 23rd day of March, 2005.

Tal | ahassee, Florida 32399-4229

Ronni e W Mar ston
d/ b/a Marston Buil ders

25506 North West County Road 241

Al achua, Florida 32615

Honor abl e Tom Gal | agher
Chi ef Financial Oficer
Depart ment of Fi nanci al

The Capitol, Plaza Level

Servi ces

Tal | ahassee, Florida 32399-0300

Mark Casteel, General Counsel
Servi ces

Departnent of Financi al

The Capitol, Plaza Level

Tal | ahassee, Florida 32399-0300
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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